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Court of Appeals of the District of Columbia 


No. 5637. 

Benjamin Brown, Otherwise Known as Augustus Brown, 

Appellant, 

vs. | 

United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 50651. i 

| 

l 

United States ! 

vs. j 

Benjamin Brown, Otherwise Known as Augustus Brown. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in s^id Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above- 

entitled cause, to wit: 

! 

| 

1 Indictment . j 

Filed in Open Court March 31, 1931. 


In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, January Term, A. D. 1931. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Benjamin Brown, otherwise known as Ben¬ 
jamin Augustus Brown, and hereafter in this indictment 

1—5637a 
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designated and called Benjamin Brown, late of the Dis¬ 
trict of Columbia aforesaid, on, to wit, the twenty-first day 
of March, 1931, and at the District of Columbia aforesaid, 
contriving and intending to kill one Alice Brown, feloni¬ 
ously, wilfully, purposely, and of his deliberate and pre¬ 
meditated malice, in and upon her, the said Alice Brown, 
then and there being, did make an assault; and that in mak¬ 
ing the said assault as aforesaid, he, the said Benjamin 
Brown, so contriving and intending to kill her, the said Alice 
Brown, as aforesaid, a certain firearm, of the kind commonly 
known as and called a pistol, then and there loaded and 
charged with gunpowder and with metal bullets, and in the 
right hand of him, the said Benjamin Brown, then and there 
had and held, feloniously, wilfully, purposely, and of his de¬ 
liberate and premeditated malice, did discharge and shoot 
off, at, against and upon her, the said Alice Brown; and that 
he, the said Benjamin Brown, with one of the metal bullets 
aforesaid, by him out of the pistol aforesaid, then and there 
by force of the gunpowder aforesaid, discharged and shot 
off as aforesaid, then and there feloniously, wilfully, pur¬ 
posely and of his deliberate and premeditated malice, did 
strike, penetrate and wound her, the said Alice Brown, 
2 in and upon the left chest of her, the said Alice 
Brown; and that he, the said Benjamin Brown, with 
another of the metal bullets aforesaid, by him out of the 
pistol aforesaid, then and there by force of the gunpowder 
aforesaid, discharged and shot off as aforesaid, then and 
there feloniously, wilfully, purposely and of his deliberate 
and premeditated malice, did again strike, penetrate and 
wound her, the said Alice Brown, in and upon the abdomen 
of her, the said Alice Brown; and that he, the said Benjamin 
Brown, by such striking, penetrating and wounding of her, 
the said Alice Brown, in and upon the left chest of her, the 
said Alice Brown, and again in and upon the abdomen of her, 
the said Alice Brown, did thereby then and there feloni¬ 
ously, wilfully, purposely, and of his deliberate and pre¬ 
meditated malice, give to her, the said Alice Brown, in and 
upon the left chest of her, the said Alice Brown, one cer¬ 
tain mortal wound, and again in and upon the abdomen of 
her, the said Alice Brown, one certain other mortal wound; 
of wdiich said mortal wounds, she, the said Alice Brown, on 
the day and year aforesaid, and at the District of Columbia 
aforesaid, did die. 
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And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That he, the said Benjamin Brown, her, the s&id Alice 
Brown, in the manner and by the means aforesaid, feloni¬ 
ously, wilfully, purposely, and of his deliberate and pre¬ 
meditated malice, did kill and murder; against th^ form of 
the statute in such case made and provided, and agiainst the 
peace and government of the said United States. 

LEO A. ROYER, j 
Attorney of the United States in 
and for the District of Colombia. 

| 

3 (Endorsed:) Criminal. No. 50651. United States 
vs. Benjamin Brown, alias Benjamin Augustus 

Brown. First-degree murder. Witnesses: Jessi^ E. Til- 
over, Ezelia M. Crawford, Thelma L. Robinson, ^ellie F. 
Johnson, John E. Scott, M. P.; Clyde N. Strange, M. P. 
A true bill. Barton Ewers, Foreman. 

Supreme Court of the District of Columbia 

Thursday, April 2", A. D, 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Gordon presiding. 

*#*### 4 

f 

j 

Come as well the Attorney of the United State$, as the 
defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asylum and Jail an<J by his 
attorney James A. O’Shea, Esquire; whereupon the de¬ 
fendant being arraigned upon the indictment, pleads not 
guilty thereto, and for trial puts himself upon the country 
and the Attorney of the United States doth the likje. 

4 Supreme Court of the District of Columbik. 

Wednesday, October 21", A. D^ 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Letts presiding. 


Come again the parties aforesaid, in manner ab afore¬ 
said, and the same jury that was respited in this case 
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yesterday; and thereupon after hearing the argument of 
counsel, and the charge of the Court, the said jury retire 
to consider of their verdict, and returning into Court and 
being asked if they have agreed upon a verdict, upon their 
oath say that the defendant Benjamin Brown, alias Ben¬ 
jamin Augustus Brown, is guilty in manner and form as 
charged in the indictment; whereupon, upon motion of the 
defendant by his attorneys, the said jury are polled and 
each and every member thereof upon his oath says that 
the defendant is guilty; and thereupon the defendant is 
remanded to the Washington Asylum and Jail. 

Friday, November 6", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Letts presiding. 

******* 

Come as well the Attornev of the United States, as the 

V 7 

defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asylum and Jail, and by his 
attorneys Messrs. O’Shea, Burnett, and Goldstein; and 
thereupon the defendant’s motion for a new trial coming 
on to be heard, after argument by counsel, is by the Court 
overruled, to which action of the Court the defendant bv 
his attorneys praVs an exception which is noted; where¬ 
upon it is demanded of the defendant what further he has 
to say why the sentence of the law should not be pro- 
5 nounced against him and he says nothing except as 
he has already said, and thereupon sentence is pro¬ 
nounced as follows: 

Sentence. 

It is considered by the Court, and the sentence of the 
law is, that you, Benjamin Brown, for the offense of mur¬ 
der in the first degree, whereof you have been found guilty, 
be and you are hereby sentenced to the punishment of death 
bv electrocution; and it is 

Ordered that you, Benjamin Brown, be forthwith taken 
to the Washington Asylum and Jail, otherwise known as 
the District Jail, in the District of Columbia, from whence 
you came, and there be kept in close confinement; and that 
on the 19th day of February A. D. 1932, you be taken to 
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the place prepared for your execution within the walls of 
the said Washington Asylum and Jail, and that then and 
there, between the hours of ten o’clock ante meridian and 
two o’clock post meridian, you be electrocute^ by the 
causing to pass through your body a current of electricity 
of sufficient intensity to cause your death, and that the ap¬ 
plication of such current shall be continued until you are 
dead, and may God have mercv on vour soul. 

It is further ordered that a certified copy of this sentence 
shall be transmitted by the Clerk of the Supreme Court of 
the District of Columbia to the Superintendent of the 
aforesaid Washington Asylum and Jail not less than ten 
days prior to the time fixed in this sentence of tljie Court 
for the execution of the same. 

Signed this 6th dav of November, A. D. 1931. 

F. D. LETT 
J 

and thereupon the defendant by his attorneys ijotes an 
appeal to the Court of Appeals of the District of Columbia, 
from the judgment of the Court in this case; where- 
6 upon the Court fixes the amount of bond for costs on 
appeal at One Hundred Dollars or Fifty Dollars in 

cash. 

Memoranda. 

November 24, 1931.—Time for submitting Bill of Excep¬ 
tions extended to and including December 15, 1931. 

November 30, 1931.—Undertaking on Appeal approved 
and filed. 

December 15, 1931.—Bill of Exceptions filed. 

Assignments of Error. 

Filed December 19, 1931. 

% * # * #■# * * 

Now comes the defendant, Benjamin Brown, by his at¬ 
torneys, James A. O’Shea, John H. Burnett, and Alfred 
Goldstein, and assigns for review to the Court of Appeals 
of the District of Columbia, on appeal in the above entitled 
cause, the following errors committed by the tria^ court: 

1. The court erred in empanelling the jury. 


K. 

ustice. 
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2. The court erred in permitting jurors, other than those 
whose names were furnished to defendant on the list re¬ 
quired by law’, to be qualified and sw’orn to try the issues 
in this cause before all of the jurors on said list were ex¬ 
hausted. 

3. The court erred in excusing one of the jurors whose 
name w’as on the list furnished defendant as required by 

law. 

4. The court erred in sentencing and passing 
7 judgment on defendant. 

JAMES A. O’SHEA, 

1 JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 
Attorneys for Defendant. 

Service of foregoing assignments of error acknowledged 
this 19th day of December, 1931. 

LEO A. ROVER, 

J. C. C. 

United States Attorney . 

Supreme Court of the District of Columbia. 

Monday, January 18", A. D. 1932. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Letts presiding. 

******* 

Now comes here the defendant bv his attornevs Messrs. 
James A. O’Shea and John H. Burnett, and prays the 
Court to sign, and make a part of the record his Bill of 
Exceptions taken during the trial of the case and filed 
with the Court on the 15" day of December, A. D. 1931, 
which is accordingly done. 

Designation of Record. 

Filed November 30, 1931. 

******* 

The Clerk will please make up the record for the Court 
of Appeals to consist of the following: 
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1. The Indictment. 

2. The Plea. 

3. The Verdict of the Jury. 

4. Judgment; Exception thereto. 

5. Appeal noted. j 

6. Cost Bond. j 

8 7. Bill of Exceptions submitted and signed. 

8. Bill of Exceptions. | 

9. Assignments of Error. 

10. This Designation of Record. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 
Attorneys for Defendant. 

Service of copy acknowledged this 30th day of — 1931. 

LEO 'A. ROVER, 

J. C. C. 

United States Attorney . 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreipe Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 8, both inclusive, to b^ a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 50651 Criminal Docket, j entitled 
United States vs. Benjamin Brown, otherwise known as 
Augustus Brown, as the same remains upon the f^les and 
of record in said Court. 

In testimony whereof I hereunto subscribe my ndme and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of March, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAj^, 

iUerky 

By CHAS. B. COFLIN, | 

Asst . Clerk . 
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10 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Criminal. No. 50651. 

United States of America, Plaintiff, 


vs. 

Benjamin Brown, Defendant. 

Bill of Exceptions . 

This cause coming on for trial before the Honorable F. D. 
Letts, Associate Justice of the Supreme Court of the Dis¬ 
trict of Columbia, and a jury on the 19th, 20th, and 21st of 
October, 1931. The United States being represented by 
Walter M. Shea, Esq., Assistant United States Attorney; 
The defendant being represented by James A. O’Shea and 
John H. Burnett, Esqs., the following proceedings were had: 

A list of 26 jurors had been served upon defendant 
and 25 of these were called for examination and qualifica¬ 
tion as jurors; the 26th juror was called and the following 
occurred: 

“Mr. O’Shea: If you- Honor please, the Clerk is now 
about to call some jurors from No. 1. We want to object 
to that because this jury list for Criminal Court No. 2 that 
has been given to us has not been exhausted. There is the 
name of a man on that list who has not been called, and ac¬ 
cording to our view of the law we are entitled to have all 
jurors called who are presented to us. 

Mr. Shea: If your Honor please, as I understand the 
situation that juror was excused on account of a death in 

his familv. Of course I think it is within vour Honor’s 
* •> 

prerogative to excuse a juror. Otherwise, suppose a man 

on a jury list should die, would that mean that all capital 

cases would have to be put off because some other jury list 

could not be resorted to? I think this man was excused on 

account of a death in his familv. 

* 

11 The Court: Yes, that was Mr. Funk, I believe. 

Mr. O’Shea: We are simply asking your Honor to 
follow the law. This is a first degree murder case, and we 
have to depend upon everything which we think protects 
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the rights of this defendant. We are not concerned here 
with what might happen in any other case, but ohly with 
this particular case. 

The Court: That is true, but the Clerk may call the next 
prospective juror. 

Mr. O’Shea: Does your Honor permit us an exception 
for calling over our objection a name from List N<p 1! 

The Court: Yes. | 

The Deputy Clerk: Mrs. Brown will take the vacdnt seat, 
No. 4. 

# * * • • * * j 

Mr. Burnett: If your Honor please, before the prospec¬ 
tive juror answers, would your Honor allow our exception 
to go to the qualification of any future juror who may be 
called into the box before the Juror Funk on List ^o. 2 is 
called? | 

And then and thereupon the jury box was filled py call¬ 
ing persons other than those who appeared upon the list 
served upon the defendant by requirement of law; tpat over 
the objection and exception of defendant on the ground that 
the jury list served upon him, as required by law, pad not 
been exhausted before calling other jurors, a jury ^as im¬ 
paneled and sworn to try the issues in the case. 

Evidence was adduced to prove the identification of the 
deceased to the coroner who testified that deceased met her 
death as a result of a bullet wound in the chest and stpmach; 
the course of the bullet being from left to right, downward 
and inward. 

Thereupon Jessie Toliver was called as a witness by the 
Government to maintain the issues on its part joined, who 
testified substantially as follows: 

12 That defendant and deceased were in her house, 
40% Hanover Street, N. W., in this city, on the 
afternoon of March 21,1931; Aloysius Browm, Ezelia Craw¬ 
ford, Thelma Brown, and the deceased were in the dining 
room; that defendant rang the doorbell, witness answered 
and was asked by defendant if Alice Brown, defeiidant’s 
wife was there; witness answered “Yes” and defendant 
walked in; defendant called deceased from dining room and 
deceased followed defendant to the front room; fitness 
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heard two shots fired and ran to deceased ans saw her lying 
on the floor in the front room; that she didn’t remember 
whether Mary Taylor was there or not; that they were 
playing blackjack for money in the dining room; witness 
heard no words between defendant and deceased and did 
not see deceased have a gun. 

That thereupon the Government, to maintain the issues 
on its part joined, called as a witness Ezelia Crawford, 
who testified substantially as follows: 

That she was present at the time of the shooting and 
her statement as to what occurred was substantially the 
same as that of the previous witness. 

That thereupon the Government, to maintain the issues 
on its part joined, called as a witness Nellie Johnson, who 
testified substantially as follows: 

That she was the mother of the deceased; that deceased 
and defendant lived with her at one time; trouble was had 
about paying of their rent; defendant said he would stay 
at his own home and was not going to let anybody have 
his wife; on the day of the shooting defendant came to wit¬ 
ness’s home and asked for deceased; when told deceased 
was not there defendant left; witneess thereafter heard t^vo 
shots, went to door and saw defendant leaving 40% Han¬ 
over; witness went to 40% Hanover and saw the body of 
the deceased; defendant was smiling when he said to de¬ 
ceased, “If you interfere with me, I will do away with you; 
I will let no one else have you.” 

Thereupon, to maintain the issues on its part joined, 
the Government called as a witness Thelma Robin- 
13 son, who testified substantially as follows: 

She was present at the card game at 40% Hanover 
Street when defendant came in; the doorbell rang, Mrs. 
Toliver answered it, defendant came in; deceased left the 
room, witness heard no arguments, but heard two shots. 

That then and thereupon, to further maintain the issues 
on its part joined, the Government called in the witness 
Aloysius Brown, who testified substantially as follows: 

That he was at 40% Hanover Street the day of the shoot¬ 
ing ; that the persons there present were playing cards, de- 


BENJAMIN BROWN VS. UNITED STATES. 11 

I 

fendant came in and called deceased away; that after the 
two left the room witness heard two shots and updn going 
out to the front room deceased was found dead. 

I 

That thereupon, to maintain the issues on its part joined, 
the Government called as a witness John E. Scott, who 
testified substantially as follows: 

That he was a police officer and went to 401/2 Hanover 
Street and saw the body of the deceased. 

That thereupon, to further maintain the issued on its 
part joined, the Government called as a witness C^yde N. 
Strange, who testified substantially as follows: 

That he is a member of the Police Force and defendant 
was surrendered to him by defendant’s brother and defend¬ 
ant’s attorney, Mr. O’Shea; defendant gave to officer a 
revolver containing three loaded and two exploded 
cartridges; at the time defendant said, 44 This is the gun”; 
defendant stated that he and deceased had been separated 
and that he went to 40% Hanover to see his wife hnd the 
gun went off accidentally. 

That thereupon the Government rested its case. 

That thereupon, to maintain the issues on his parti joined, 
defendant called as a witness Mary Taylor, who testified 
substantially as follows: 

That she Avas at 40% Hanover Street at the time! of the 
shooting; that defendant came in where they were playing 
cards, called his wife and the two went out of the rqom to¬ 
gether. 

14 That the two had a conversation and afteij a few 
minutes, a scream, and shots were fired; abcpt five 
minutes elapsed between the time defendant and deceased 
left the room and when the shots were fired. 

That thereupon, to maintain the issues on his part joined, 
defendant called as a witness Minnie Lowrie, who testified 
substantially as follows: 

That on March 15, 1931 defendant and deceased came to 
witness’s home, 607 P Street and engaged rooms for them¬ 
selves beginning March 23rd. 
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heard two shots fired and ran to deceased ans saw her lying 
on the floor in the front room; that she didn't remember 
whether Mary Taylor was there or not; that they were 
playing blackjack for money in the dining room; witness 
heard no words between defendant and deceased and did 
not see deceased have a gun. 

That thereupon the Government, to maintain the issues 
on its part joined, called as a witness Ezelia Crawford, 
who testified substantially as follows: 

That she was present at the time of the shooting and 
her statement as to what occurred was substantially the 
same as that of the previous witness. 

That thereupon the Government, to maintain the issues 
on its part joined, called as a witness Nellie Johnson, who 
testified substantially as follows: 

That she was the mother of the deceased; that deceased 
and defendant lived with her at one time; trouble was had 
about paying of their rent; defendant said he would stay 
at his own home and was not going to let anybody have 
his wife; on the day of the shooting defendant came to wit¬ 
ness's home and asked for deceased; when told deceased 
was not there defendant left; witneess thereafter heard two 
shots, went to door and saw defendant leaving 40% Han¬ 
over; witness went to 40% Hanover and saw the body of 
the deceased; defendant was smiling when he said to de¬ 
ceased, “If you interfere with me, I will do away with you; 

I will let no one else have you." 

* 

Thereupon, to maintain the issues on its part joined, 
the Government called as a witness Thelma Robin- 
13 son, who testified substantially as follows: 

She was present at the card game at 40% Hanover 
Street when defendant came in; the doorbell rang, Mrs. 
Toliver answered it, defendant came in; deceased left the 
room, witness heard no arguments, but heard two shots. 

That then and thereupon, to further maintain the issues 
on its part joined, the Government called m the witness 
Aloysius Brown, who testified substantially as follows: 

That he was at 40% Hanover Street the day of the shoot¬ 
ing ; that the persons there present were playing cards, de- 
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fendant came in and called deceased away; that ^fter the 
two left the room witness heard two shots and upon going 
out to the front room deceased was found dead. 

That thereupon, to maintain the issues on its part joined, 
the Government called as a witness John E. Scott, who 
testified substantially as follows: 

That he was a police officer and went to 40% Hanover 
Street and saw the body of the deceased. 

That thereupon, to further maintain the issues on its 
part joined, the Government called as a witness Clyde N. 
Strange, who testified substantially as follows: 

That he is a member of the Police Force and defendant 

was surrendered to him bv defendant’s brother and defend- 

* 

ant’s attorney, Mr. O’Shea; defendant gave to officer a 
revolver containing three loaded and two exploded 
cartridges; at the time defendant said, “This is th^ gun”; 
defendant stated that he and deceased had been separated 
and that he went to 40% Hanover to see his wife and the 
gun went off accidentally. 

That thereupon the Government rested its case. 

That thereupon, to maintain the issues on his parti joined, 
defendant called as a witness Mary Taylor, who testified 
substantially as follows: 

That she was at 40% Hanover Street at the time of the 
shooting; that defendant came in where they were flaying 
cards, called his wife and the two went out of the room to¬ 
gether. 

• 1 

14 That the two had a conversation and aftef a few 
minutes, a scream, and shots were fired; ab^ut five 
minutes elapsed between the time defendant and deceased 
left the room and when the shots were fired. 

That thereupon, to maintain the issues on his part joined, 
defendant called as a witness Minnie Lowrie, who testified 
substantially as follows: 

That on March 15, 1931 defendant and deceased came to 
witness’s home, 607 P Street and engaged rooms for them¬ 
selves beginning March 23rd. 
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That thereupon the defendant, to maintain the issues on 
his part joined, called as a witness William Thornton, who 
testified substantially as follows: 

That he was present at the home of Alice Brown’s mother 
on March 20, 1931; that defendant was there, at a party, 
talking to deceased; that defendant was there from 9 until 
11 p. m. 

That Leonard Smith testified substantially the same as 
the previous witness. 

That thereupon, to further maintain the issues on his 

part joined, defendant, Benjamin Augustus Brown, testified 

substantially as follows: 

•/ 

That deceased was his wife; he and deceased lived at 607 
P Street with Minnie Lowrie; they left there and lived with 
defendant’s mother-in-law; defendant and mother-in-law 
did not get along; defendant paid his rent at all times; de¬ 
fendant never did threaten his wife; defendant lived with 
his wife until March 16, 1931; on March 15, 1931 defendant 
went to Minnie Lowrie’s house and engaged rooms for him¬ 
self and deceased; on March 20, 1931 deceased gave a party 
at her mother’s house which defendant attended; on the 
following day defendant saw deceased at 40% Hanover 
Street, at which place he had told his wife he did not want 
her to go any more; witness rang the bell at 40% Hanover 
Street, Jessie Toliver answered and witness went in; wit¬ 
ness went to dining room where gambling was going on and 
called his wife; both of them left the room; going 
15 through the hall defendant said to the deceased, 
“Didn’t I tell you I didn’t want you to gamble and 
come to this house no more?” She said, “I wasn’t gam¬ 
bling.” Witness said, “Didn’t I see the money?” She 
said, “Well, I’m not going to do it any more.” Witness 
said, “You know waftt I told you. You can do what you 
want. I want to clear away from here.” Deceased said 
she didn’t know what it was all about, reached into her 
bosom and pulled out a gun; witness ran to her, tried to take 
the gun away and in the scuffle the gun went off; witness 
said, “Let go, let go.”; deceased would not let go and the 
gun went off again; deceased fell; witness picked up the 
gun and left; as soon as defendant communicated with his 
attorney he surrendered himself; defendant did not know 
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how the gun was fired, but tried to stop deceased from 
shooting him; defendant did not have the gun; ajfter the 
shooting defendant picked up the gun and walked put; de¬ 
fendant did no- know whether he had hold of the gun or 
hold of deceased’s arm; the gun fell on the floor; defendant 
admitted that in 1927 he had a knife and was convicted of 
carrying a concealed weapon; in 1926 defendant admitted 
that he was in a fight but denied that he was convicted 
thereof. 


, i 

That then and thereupon both sides rested. 

That then and thereupon charged the jury as required by 
law. 

That then and thereupon the defendant renewed all of 
the exceptions which had theretofore noted. All of which 
exceptions, as stated in the foregoing bill of exceptions, 
were duly noted by the court at the time the same were 
severally taken, and said exceptions are signed as the 
several exceptions, taken at the trial, this 18th dav Of Jan- 
uarv, 1932. I 

F. D. LETTSl 

Justice. 

Service of the attached Bill of Exceptions acknowledged 
this 15th day of December, 1931. 

LEO A. ROVER, 

J. C. C., 

U. S. Atiy. 

No objections. 

WALTER M. SHEA, 

Asst. U. S. Atty. 

i 

Honorable Leo A. Rover, 

United States Attorney: 

Sir : j 

i 

Please take notice that the above bill of exceptions will 
be submitted to the court for signature at 10 o’clock a. m. 
on the 20th day after the service of this bill of exceptions 
upon you. 

y ! 

Attorneys for Defendant. 
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3ftt the (Erutrt nf Appeals 

OF THE DISTRICT OF COLUMBIA 

• October Term, 1932. | 


No. 5637. 


BANJAMIN BROWN, APPELLANT, 

vs. 

UNITED STATES, APPELLEE. 


APPEAL FR()>I THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

— 

BRIEF OF APPELLANT. 


STATEMENT OF CASE. 

Benjamin Brown, appellant, was convicted of murdjer 
in the first degree and was sentenced to be electrocuted. 
From this he appeals. 

The appellant was convicted of murder of his wife. 
The facts are comparatively brief, comprising but fiVe 
and one-half pages of the record (R. 8-13). The defence 
offered was that of self-defense. The error complained 
of is the manner of selection of the petit jury and tljie 
impanelling and swearing in of that jury to try tljie 
appellant. 

In accordance with the requirements of Sec. 56£, 
Tit. 18, U. S. C., a list of jurors to try appellant was 
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served upon him. This list included 26 persons as is 
required by the practice and procedure of the lower 
court. 25 of the persons whose names were on the list 
were called and examined, some qualified and others 
did not. The 26th juror was then called and did not 
answer. The clerk proceeded with the call of other 
persons to qualify as triers of the appellant. To this 
appellant objected (R. 8). 

The United States Attorney then stated that the 
26th juror was excused on account of a death in his 
family. Of this fact the United States Attorney had 
been previously advised, but appellant had no notice 
thereof. (R. 8.) 

Over the exception of appellant, other jurors were 
called, qualified and sworn to try the issues of this 
case. (R. 9.) 

Because the United States Attorney had been advised 
and knew of this situation and the defendant had not 
been so advised and did not know of it until the fact 
was disclosed by the absence of the juror, appellant 
charges error. 

ASSIGNMENTS OF ERROR. 

1. The court erred in empanelling the jury. 

2. The court erred in permitting jurors, other than 
those whose names were furnished to defendant on the 
list required by law, to be qualified and sworn to try 
the issues in this cause before all of the jurors on said 
list were exhausted. 

3. The court erred in excusing one of the jurors 
whose name was on the list furnished defendant as 
required by law\ 

4. The court erred in sentencing and passing judg¬ 
ment on the defendant. 


ARGUMENT. 


The case of Eagles, et al., vs. U. S., 58 App. D. | C. 
122, was relied upon by the government to sustain its 
position. The record in that case discloses a situation 
similar to this case, but the actual facts were that fhe 
jurors excused in that case, came in a day or so after 
they were called and did not answer, at which time the 
jury had not been selected and sworn, and at which 
time the supposed absent jurors were tendered ! to 
defendants and the government. | 

Counsel for present appellant was counsel in the Eagles 
case, representing a defendant by name of McCafye, 
who was acquitted. 

After the record in the Eagles case was printed, 
counsel for present appellant conferred with counsel for 
Proctor, one of the appellants in the Eagles case, aiid 
the United States Attorney, and all agreed that the trjie 
facts in the Eagles case were as here stated. 

Thereupon, counsel for Eagles, et al., did not object 
to any individual juror and the court in its opinio^i, 
(p. 124) so stated. The case was affirmed upon tbe 
ground that the low^er court had the right to call jurors 
from the other branches of that court because it was 

i 

“not charged that any member of the selected ju^y 
was disqualified, or w*as individually objected to, nqr 
that any one of the appellants exhausted his peremptory 
challenges in the selection of the jury.” ' 

The three cases cited by this court in the Eagles 
case, Horton vs. U. S., 15 App. D. C. 310, 319; Milano 
vs. U. S., 40 App. D. C. 379; Stewart vs. U. S., 211 F. 
41, are cases holding that jurors may be brought iin 
from other courts to be qualified after the properly 
constituted panel of the court, wherein the trial is bein£ 
had, has been exhausted. 

Appellant in this case does charge that no juror was 
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properly qualified after it was disclosed by the United 
States Attorney that juror No. 26 had been excused; 
appellant did object to each individual juror selected 
and sworn after such disclosure made by the United 
States Attorney. 

If the court could excuse one juror, the court could 
excuse all of them. The power to excuse such jurors 
cannot be limited and it cannot be enlarged. 

If the court could excuse all of the panel, the statute 
could be abrogated and disregarded by the courts. 
This would effect a repeal of the statute by the courts. 
The law would then become a nullity. 

The list of jurors and their places of abode would be 
an empty formality. The United States Attorney 
would but need to serve a list of 26 “John Docs” and 
the court could then rule that they were excused and 
the defendant would have no recourse. 

Congress did not intend that such statute should 
be abrogated by such an interpretation. We can best 
show the absurdity of the situation bv citing an extreme 
case. Suppose a list of jurors was served upon a de¬ 
fendant and one of their number with whom thev had 

%/ 

been serving was stricken with small-pox and all 26 
were then quarantined as having been exposed to the 
disease. Certainly, the court could not excuse the 
entire panel, and proceed to try the defendant with any 
and all jurors sent into the court. 

The statute in such case would be robbed of its effect. 


It would become a nullity. 

The statute provides that a “copy of the indictment 
and list of jurors and witnesses” shall be served upon a 
defendant. There is no difference in the requirements 
of the statute as to “jurors” or “witnesses”. The 


phrase “list of the jurors and witnesses” is in the con¬ 
junctive. “List of” refers to “jurors” and “witnesses” 


with equal effect. 


o 


The Supreme Court has passed upon this statute on 
two occasions. In the case of Logan vs. U. S., 144 U. S. 
263, 304, et seq., the court held that the phrase “list 
of” referred to witnesses. The court thereupon held 
the provision was not directory but was mandatory, 
that the statute was based upon the statute of 7 
C. 21, Sec. 11, and prohibited the calling of a witness 
whose name was not furnished. The court at p. j 308 
of the opinion said: | 

I 

“. . . But the government, having elected 

to indict and try the defendants for the capital 
crime, mav well be held bound to afford them 
those means of preparing their defense, which 
the statute required, and which, had they been 
furnished, might perhaps have enabled the de¬ 
fendants to secure a complete acquittal of every¬ 
thing charged against them.” 

In Johnson vs. U. S., 225 U. S. 405, 411, the Supreme 
Court re-affirmed the Logan case and stated that the 
list of witnesses and jurors “can be insisted on.” 

If a witness cannot be called unless his name appear 
upon the “list”, a juror can not be called until the “list 
of jurors” is exhausted. The language of the Supreme 
Court must apply with equal force to either “witness” 
of “jurors” because in the statute these words arej in 
the conjunctive and the phrase “list of” appears before 
the word “jurors” and not before the word “witnesses.” 

In Malone vs. St., 81 So. 138 (16 Ala. App. 64j6), 
the lower court ordered 10 special jurors who with jhe 
50 in attendance should constitute the venire frpm 
which the jury should be drawn to try defendant. 
Only 57 names were served on defendant instead of 
60. The case was reversed for non-compliance with 
the statute similar to ours. 

In Cam vs. St., 77 So. 453, 457 (16 Ala. App. 30S), 
the statute provided for the drawing of jurors ahd 
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the serving of a list upon the defendant. The jurors 
were drawn and then 14 excused. The list was made 
up afterward and defendant served therewith. The 
court reversed the case because the lower court had no 
authority to excuse any juror. 

In any event' when the name of the juror No. 26 
was called, he did not respond and the clerk proceeded 
to call other jurors. To this counsel for appellant 
objected. (R. 8.) 

Thereupon, the United States Attorney stated that 
he knew that the juror had been excused and knew* the 
reason for which he had been excused. 

If the purpose of the statute is to place the govern¬ 
ment and the defendant upon an equal footing, then in 
this case that purpose failed. The United States 
Attorney had prior information that the juror named 
in the list w*as not to be called. It w*as not until the 
appellant v*as in a position w*here the court refused to 
permit him to take advantage of his rights that the 
United States Attorney disclosed his advance infor¬ 
mation and knowledge. 

The United 'States Attorney, who was by statute 
compelled to serve the list of jurors, jockeyed the 
appellant into a position from vdrich he could not escape 
and then told the appellant that he, the United States 
Attorney, knew, all the while, that juror No. 26, certified 
by the United States Attorney as a trier of appellant, 
w*as not available as a juror. 

This statute has been robbed of its purpose and 
intent; if it is to be of any force and effect, this case 
must be reversed. 

Respectfully submitted, 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

I 

October Term, 1932 


No. 5637, Special Calendar 


Benjamin Brown, appellant 

v . 

United States, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

COLUMBIA 


OF 


BRIEF OF APPELLEE 


STATEMENT OF CASE 

. 

Benjamin Brown, the appellant, was found 
guilty on an indictment for murder in the first de¬ 
gree, charging that he shot and killed his wife, 
Alice Brown, in the District of Columbia on Marteh 
21,1931. S 

Brown, who had been separated from his wife 
for a short time prior to the shooting, appeared at 
a house on Hanover Street NW., where his wife 
was visiting, and asked if she was there. Upon bfe- 
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ing informed that 'she was, he entered the house 
and approached the doorway of the room in which 
she was sitting at a card game with other persons, 
and called her. She arose from her place and 
walked toward the door where defendant was 
standing, and he preceded her into the adjoining 
room. After she had disappeared through the 
doorway two shots were heard in quick succession, 
and upon entering the room witnesses found 
Brown’s wife lying on the floor, where she died 
within a few minutes, but Brown was not in the 
room. Two bullet wounds were found in the body 
of the deceased. A witness outside the premises 
saw the defendant leaving the house shortly after 
the shots were heard. Brown could not be located 
the remainder of that day, but on the following day 
he gave himself up to a police officer and sur¬ 
rendered a revolver containing three loaded and 
two exploded cartridges, stating “This is the gun.” 
Defendant further stated that he and the deceased 
had been separated, and that he went to the house 
on Hanover Street to see her, and the gun went off 
accidentally. There was also evidence of a threat 
made by the defendant to the deceased at the time 
of their separation. 

The defendant pleaded self-defense, and testify¬ 
ing in his own behalf stated that when his wife 
joined him after leaving the card game he up¬ 
braided her for gambling; that after an ensuing 
conversation, she reached into her bosom and pulled 
out a gun; that he ran to her and attempted to get 
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the gun from her; that the gun was discharged 
twice in the scuffle, and the deceased fell. Defend¬ 
ant further testified that he then picked up the gun 
and left the house. (R. 8,13.) 

No objections were made or exceptions takeij to 
any evidence adduced at the trial, but during the 
impaneling of the jury counsel for the defendant 
objected to the clerk’s calling jurors from another 
division of the court, because the name of a juror 
appearing on the list served upon the defendant in 
accordance with the provisions of Section 1033 of 
the Revised Statutes had not been called. T^he 
juror in question had been excused by the court 
earlier in the day on account of death in his famjly. 
(R. 8, 9.) This objection was overruled, and this 

point is the basis of the assignments of error herein. 

I 

ARGUMENT 

Section 1033 of the Revised Statutes (Title 18, 
Sec. 562, U. S. C. A.) provides: j 

When any person is indicted of treason] a 
copy of the indictment and a list of the jufy, 
and of the witnesses to be produced on ijhe 
trial for proving the indictment, stating the 
place of abode of each juror and witnebs, 
shall be delivered to him at least three en¬ 
tire days before he is tried for the same. 
When any person is indicted of any other 
capital offense, such copy of the indictment 
and list of the jurors and witnesses shall be 
delivered to him at least two entire days be¬ 
fore the trial. 
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This case was tried in Criminal Court No. Two, 
and a list of the twenty-six jurors in attendance in 
that division of the court, with their addresses, was 
served on the defendant at least two entire days be¬ 
fore the trial. No objection is made to the list of 
jurors served on the defendant as to name, address, 
or time of service. In fact, no failure to comply 
with the above statute is set forth, but appellant 
contends that it was error for the trial court to ex¬ 
cuse a member of the panel from service, for the 
reason given, between the time of service of the list 
and the beginning of the trial. 

No disqualification of any subsequent juror is 
shown. Neither is it shown that any subsequent 
juror was individually objected to or that the ap¬ 
pellant exhausted his peremptory challenges in the 
selection of the jury. 

The identical question as presented in the case at 
bar was before this Honorable Court in Eagles v. 
United States, 58 App. D. C. 122, 124, where the 
trial court had excused two jurors of the criminal 
panel, and it was later necessary, before completing 
the jury, to call jurors from other branches of the 
court. In the opinion in that case the following is 
found: 

It appears that two members of the crimi¬ 
nal panel were excused by the court, and the 
panel was exhausted before a jury was se¬ 
lected. Jurors were then called from the 
civil court, and the jury was completed. We 
think that the statutory requirement for 


5 


service of a copy of the jurors upon the! ac¬ 
cused at least two days before the trial was 
satisfied by serving the list of jurors assigned 
for the trial of criminal cases. It is not 
charged that any member of the selected jiiry 
was disqualified, or was individually objected 
to, nor that any one of appellants exhausted 
his peremptory challenges in the selection of 
the jury. See Horton v. Z7. S 15 App. Di 0. 
310, 319; Milano v. U. S 40 App. D. C. 379; 
Stewart v. U. S. (C. C. A.), 211 F. 41; D. C. 
Code, Secs. 204, 209; law rule 50, Rules Su¬ 
preme Court, D. C. (1926). 

Appellee contends that the Logcm case, 144 U. S. 
263, 304, and Johnson v. United States, 225 U. S. 
405, 411, cited in appellant’s brief, are not applica¬ 
ble to the present case, inasmuch as the lists wCre 
served and no question is raised as to the correct¬ 
ness thereof. 

Counsel for appellant in his brief states that the 
United States Attorney knew that the juror had 
been excused, and knew the reason for which he vjas 
excused. However, a reading of the record qn 
Page 8 does not convey the impression that the 
Assistant United States Attorney had definite 
knowledge of the existence of the alleged fact, but 
rather that in reality he was seeking verification 
thereof from the Court, and it can not be seen, 
does counsel for appellant attempt to show, that 
Government and the defendant were not on 
equal footing, or how the defendant was “ jockey e 
into an inescapable position. 
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CONCLUSION 

From the foregoing, it is respectfully submitted 
that a fair trial was afforded the defendant, that 
the assignments of error are without merit, and 
that the judgment of the lower court should be 
affirmed. 

~ Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 
Walter M. Shea, 

i _ 

\ : ■ Assistant United States Attorney . 





V S GOVERNMENT PRINTING OFFICEs 1931 





